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ADMINISTRATIVE LAW
JUDGE’S RECOMMENDATION

In the Matter of the Application of
Applicant Enbridge Energy, Limited
Partnership for a Routing Permit for the
Line 3 Project in Minnesota from the
North Dakota Border to the Wisconsin
Border

INTRODUCTION
The White Earth Band of Ojibwe hereby submits its exceptions to the
Administrative Law Judge’s recommended findings of fact, conclusions of law and
recommended decision. The White Earth Band’s exceptions pertain to the sections of
the recommended decision that are focused on Indian Treaties between the United
States and Indian tribes. Because the interpretation of Indian Treaties is a matter of
purely federal law, and because the Administrative Law Judge’s treaty interpretation in
this matter is not in full conformity with federal law, the White Earth Band offers the
following exceptions.
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G. Indian Reservations and Treaty-Ceded Territories
411. In addition to the private easements that the Project will require, there are
additional property issues related to the traversing of land over which American Indian
tribes retain certain property rights.
412. In the 1880s 1800’s, the United States government undertook actions to obtain
right and title to the land comprising, what is now, Minnesota. These actions included
the execution of treaties with Indian tribes which established legal rights to the property
and created Indian reservations. This section discusses the unique legal implications of
the Project crossing territory ceded to the United States by the Indians, as well as land
designated and held in trust by the federal government as Indian Reservation property.
413. Federally-recognized tribes are sovereign nations that retain the power of selfgovernance over their lands and members. The U.S. Supreme Court has characterized
tribal governments as “domestic dependent nations” to whom the federal government
has essentially a fiduciary relationship. Tribal sovereignty and the right to self-govern is
the central tenet of federal American Indian policy.
414. In the 1800s 1800’s, Indian tribes residing on land now known as Minnesota
entered into treaties with the United States government. Under these treaties, the Indian
tribes relinquished millions of acres of their homeland to the United States in exchange
for the protection of (and from) the government. These treaties recognized and
established rights, benefits, and conditions for tribes, including rights to occupy certain
land as reservations and, in some cases, the right to use off-reservation land for
hunting, fishing, and gathering.
Insert: It is well established that treaties are a significant component in defining the
federal relationship with Indian tribes and insulate inherent Indian rights from state
intrusion.
i. Property Designated as an Indian Reservation
415. A federal Indian Reservation is an area of land reserved for a tribe or tribes as
permanent tribal homelands under a treaty or other agreement with the United States,
executive order, federal statute, or administrative action. The U.S. government holds
title to the reservation land in trust for the benefit of the tribes. The Secretary of the
Interior is vested with the authority to administer the trusts. Land held in trust cannot be
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sold or conveyed by its tribal or individual landowners without federal consent through
the Secretary of the Interior.
416. There are 11 federally-recognized American Indian tribes and reservations or
communities in Minnesota: seven Anishinaabe (Chippewa and Ojibwe) tribes and
reservations, and four Dakota (Sioux) tribes and communities. This Project primarily
impacts the reservation lands and treaty-ceded territory rights of the Anishinaabe tribes
in northern Minnesota.
417. The seven Anishinaabe tribes in Minnesota include: the Bois Forte Band of
Chippewa, Fond du Lac Band of Lake Superior Chippewa, Grand Portage Band of
Chippewa Indians, Leech Lake Band of Ojibwe, Mille Lacs Band of Ojibwe, Red Lake
Band of Chippewa Indians, and White Earth Band of Ojibwe. Five of these tribes are
parties to this action: Fond du Lac, Leech Lake, Mille Lacs, Red Lake, and White Earth.
418. Below is map illustrating the location of Existing Line 3, the APR, and the route
alternatives (RA-03AM, RA-06, RA-07, and RA-08) in relation to the Indian
Reservations located in Minnesota:
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419. Enbridge’s Mainline and six of Enbridge’s pipelines, including Existing Line 3,
traverse the Leech Lake and Fond du Lac Reservations.
420. RA-07 and RA-08 traverse the same two Reservations (Leech Lake and Fond du
Lac). RA-06 avoids the Leech Lake Reservation but does cross the Fond du Lac
Reservation. The APR and RA-03AM do not cross any Indian Reservations.
ii. Treaty-Ceded Territories and Usufractory Rights
421. In addition to establishing Indian Reservations, certain treaties entered into
between Indian tribes and the federal government in the 1800s reserved for the tribes
certain “usufractory” rights to fish, hunt, and gather on the lands ceded by the tribes to
the U.S. government. “Usufractory rights” are rights to use or enjoy property that is
owned by another person or entity. The treaty-reserved usufractory rights on offreservation lands are akin to permanent easements running with the land. These
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reserved usufractory rights do not give tribes the right to own the property, but rather a
right to use the ceded property for certain purposes (fishing, hunting, and gathering).
422. “Treaty-ceded lands” are those lands that Indian tribes relinquished to the U.S.
government as part of a treaty. The fact that land is “treaty-ceded” does not, by itself,
convey any usufractory rights to the land to any particularly Indian tribe. It merely means
that the land was relinquished by the Indians to the United States government under a
treaty.
423. Notably, Indians and U.S. government officials entering into these treaties were not
on equal footing, as the treaties were written in English and most often conducted under
threat of harm to the Indians. Nonetheless, by entering into these treaties, the Indian
tribes relinquished their rights to the real property and retained only those rights
specifically identified in the treaties. In most treaties, the Indian tribes did not retain any
usufractory rights to the ceded lands.
Insert: The United States Supreme Court has long recognized that because the terms
and provisions of Indian treaties involve the reservation of lands, waters, and hunting
and fishing rights on which Indian life depends, specific rules control treaty
interpretation.1 There are three basic Indian canons employed by the Supreme Court.
First, treaty language must be construed as the Indians would have understood it, and
the rights reserved by treaties remain intact unless Congress has express clear and
unambiguous contrary intent.2 Second, Indian treaties must be construed liberally in
favor of the Indians.3 Finally, ambiguities in the treaty language must be resolved in
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See, e.g., Worcester v. Georgia, 31 U.S. 515, 551–57 (1832) (interpreting the Treaty
of Hopewell in view of congressional policy to “treat [tribes] as nations, respect their
rights, and manifest a firm purpose to afford that protection which treaties stipulate.”).
2 See, e.g., Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 196
(1999); Jones v. Meehan, 175 U.S. 1, 10–12 (1866); United States v. Shoshone Tribe,
304 U.S. 111, 116 (1938).
3 Tulee v. Washington, 315 U.S. 681, 684–85 (1942) (“It is our responsibility to see that
the terms of the treaty are carried out, so far as possible . . . in a spirit which generously
recognizes the full obligation of this nation to protect [Indian] interests.”); Antoine v.
Washington, 420 U.S. 194, 199 (1975) (“The canon of construction applied over a
century and a half by this Court is that the wording of treaties and statutes ratifying
agreements with the Indians is not to be construed to their prejudice.”) (citing Worcester
v. Georgia, 31 U.S. 515, (1832); Washington v. Washington State Commercial
Passenger Fishing Vessel Ass’n, 443 U.S. 658, 690 (1979).
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favor of the Indians.4 These interpretive rules reflect the Supreme Court’s understanding
that a “treaty was not a grant of rights to the Indians, but a grant of right from them – a
reservation of those not granted.5 The canons do not simply address a perceived
inequality in bargaining power between tribes and the United States, but reflect long
accepted interpretive principles.
424. The Project crosses property that was originally ceded to the United States under
numerous treaties, six of which have been identified by the intervening parties as most
applicable to this proceeding: the Treaty with the Chippewa of 1837 (1837 Treaty); the
Treaty with the Chippewa of the Mississippi and Lake Superior of 1847, dated August 2,
1847 (Aug. 2, 1847 Treaty); Treaty with the Pillager Band of Chippewa Indians of 1847,
dated August 21, 1847 (Aug. 21 1847 Treaty); 1854 Treaty of LaPointe with the
Chippewa of Indians of Lake Superior and the Mississippi (1854 Treaty); Treaty with the
Mississippi Chippewa of 1855 (1855 Treaty); and the Treaty with the Chippewa – Red
Lake and Pembina Bands of 1863 (1863 Treaty); the Treaty with the Bois Fort Band of
1866 (1866 Treaty); the Treaty with the Chippewa of the Mississippi of 1867 (1867
Treaty); and the Treaty with the Chippewa Indians of 1889 (commonly known as the
Nelson Act).
425. A map of the treaty-ceded territories in the Project area is set forth below:
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McClanahan v. Arizona Tax Comm’n, 411 U.S. 164, 174 (1973).
United States v. Winans, 198 U.S. 371, 381 (1905).
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426. A map showing the Project Area, the APR, SA-04, and the Route Alternatives in
relation to the treaty-ceded territories is set forth below (see Ex. EN-99 for a key to the
cession and treaty numbers):
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427. As this map depicts, the Project area crosses land ceded to the U.S. government
under a number of treaties, but the ones identified specifically by the tribal intervenors
include: the 1837 Treaty; the Aug. 2, 1847 Treaty; the Aug. 21, 1847 Treaty; the 1854
Treaty; the 1855 Treaty; the 1863 Treaty; the 1866 Treaty; the 1867 Treaty, and the
1889 Treaty (the Nelson Act).
iii. Discussion of Identified Treaties
428. The 1837 Treaty with the Chippewa Nation was the first of the treaties impacting
lands in the Project area. The 1837 Treaty took from the Chippewa Indians land located
in (what is now) Crow Wing, Morrison, Benton, Mille Lacs, Aitkin, Kanabec, Isanti,
Chisago, and Pine Counties. Under the 1837 Treaty, the Indians retained “[t]he privilege
of hunting, fishing, and gathering the wild rice, upon the lands, the rivers and the lakes
included in the territory ceded” “during the pleasure of the President of the United
States.” Accordingly, the usufractory rights included in the 1837 Treaty encumber only
the territory ceded in the 1837 Treaty and do not extend to other treaty-ceded territories.
Insert: The 1795 Treaty of Greenville,6 the 1825 Treaty of Prairie du Chien,7 and the
1826 Treaty of Fond du Lac8 are the first treaties between the Anishinaabe and the
United States which impacted the areas where the applicant now desires to relocate its
Line 3 pipeline. Each of the treaties recognized the full authority over their territory,
none of which had been ceded to the United States. All rights to hunt, fish and gather
6

7 Stat. 49 (1795).
7 Stat. 272 (1825).
8 7 Stat. 290 (1826).
7

8

remained fully intact at the time each of these treaties were concluded.
429. The APR, SA-04, RA-06, RA-07, and RA-8 do not cross territory ceded under the
1837 Treaty. RA-03AM is the only route alternative that crosses 1837 Treaty-ceded
territory.
430. In the two 1847 Treaties, the Chippewa of the Mississippi and Lake Superior, and
the Pillager Band of Chippewa Indians, ceded to the United States additional territory
identified in the maps above. These treaties did not reserve any usufractory rights for
the Indian tribes.
Insert: Neither of these treaties mentioned any relinquishment of usufructuary rights, nor
did either treaty provide any compensation specifically paid for the relinquishment of
such rights.
431. The 1854 Treaty ceded additional land to the United States, as depicted in the
maps above. It also established reservations for the Fond du Lac, Grand Portage, and
Bois Forte Bands. The 1854 Treaty provided that the Indians who “reside in the territory
hereby ceded” “shall have the right to hunt and fish therein until otherwise ordered by
the President.” In 1988, the three bands party to the 1854 Treaty (i.e., the Fond du Lac,
Grand Portage, and Bois Forte Bands) agreed to restrict hunting, fishing, and wild rice
gathering off-reservation property in exchange for annual payments from the state.
Fond du Lac later withdrew from that agreement and, in 2017, the Fond du Lac Band
and Minnesota executed a Memorandum of Understanding that formalized their
practices regarding the Band’s usufractory rights under the 1854 Treaty.
432. The APR, Existing Line 3, RA-06, RA-07, and RA-08 all cross a small portion of the
1854 Treaty-ceded territory.
433. The 1855 Treaty ceded additional land to the United States, as depicted in the
maps above. It also established the Mille Lacs and Leech Lake Reservations. The 1855
Treaty did not reserve any usufractory rights for the Indian tribes. In addition, the 1855
Treaty provided that the tribes “fully and entirely relinquish and convey to the United
States, any and all right, title, and interest, of whatsoever nature the same may be,
which they may now have in, and to any other lands in the Territory of Minnesota or
elsewhere.”
434. In 1999, in the U.S. Supreme Court ruled that the 1855 Treaty did not abrogate the
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tribes’ usufractory rights to hunt, fish, and gather in the 1837 Treaty-ceded territory. This
decision did not, however, give the tribes usufractory rights to the 1855 Treaty-ceded
territory – a separate territory from that ceded under the 1837 Treaty – or any other
treaty-ceded territories.
Insert: The United States Supreme Court succinctly summarized the impact of the 1855
Treaty on the usufructuary rights possessed by the Anishinaabe:
[t]he State agrees that the Mille Lacs Band of Chippewa Indians relinquished its
usufructuary rights under the 1855 Treaty with the Chippewa. Specifically, the
State argues that the Band unambiguously relinquished [their] usufructuary rights
by agreeing to the second sentence of Article 1 in that Treaty:
“And the said Indians do further fully and entirely relinquish and convey to
the United States, any and all right, title, and interest, of whatsoever
nature the same may be, which they may now have in, and to any other
lands in the Territory of Minnesota or elsewhere.” 10 Stat. 1166.
This sentence, however, does not mention the 1837 Treaty, and it does not
mention hunting, fishing, and gathering rights. The entire 1855 Treaty, in fact, is
devoid of any language expressly mentioning-much less abrogating-usufructuary
rights. Similarly, the treaty contains no language providing money for the
abrogation of previously held rights. These omissions are telling because the
United States treaty drafters had the sophistication and experience to use
express language for the abrogation of treaty rights. In fact, just a few months
after Commissioner Manypenny completed the 1855 Treaty, he negotiated a
Treaty with the Chippewa of Sault Ste. Marie that expressly revoked fishing rights
that had been reserved in an earlier Treaty. See Treaty with the Chippewa of
Sault Ste. Marie, Art. 1, 11 Stat. 631 (“The said Chippewa Indians surrender to
the United States the right of fishing at the falls of St. Mary’s … secured to them
by the treaty of June 16, 1820”). FN6 See, e.g., Choctaw Nation v. Oklahoma,
397 U.S. 620, 631, 90 S.Ct. 1328, 25 L.Ed.2d 615 (1970) (rejecting argument
that language in Treaty had special meaning when United States was competent
to state that meaning more clearly.9
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Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172, 196 (1999).
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435. The 1863 Treaty ceded additional land to the United States, as depicted in the map
above. It also established reservations for the Red Lake and Pembina Bands. The 1863
Treaty did not reserve any usufractory rights for the Indian tribes with respect to the land
ceded under that treaty.
Insert: The entire 1863 Treaty is completely devoid of any language expressly
mentioning – much less abrogating – usufructuary rights. Similarly, the treaty contains
no language providing money for the abrogation of previously held rights. Accordingly,
the Red Lake Band’s usufructuary rights remain intact on the lands ceded to the United
States through the 1863 Treaty.
436. The 1866 Treaty ceded additional land to the United States, as depicted in the
maps above. It also established a reservation for the Bois Fort Band. The 1866 Treaty
did not reserve any usufractory rights for the Bois Fort Band with respect to the land
ceded under the treaty.
437. The 1867 Treaty ceded additional land to the United States as depicted in the
maps above. It also established the White Earth Reservation and added land to the
Leech Lake Reservation. The 1867 Treaty did not reserve any usufractory rights for the
Chippewa with respect to the land ceded under the treaty.
Insert: The entire 1867 Treaty is completely devoid of any language expressly
mentioning – much less abrogating – usufructuary rights. Similarly, the treaty contains
no language providing money for the abrogation of previously held rights. Accordingly,
the Red Lake Band’s usufructuary rights remain intact on the lands ceded to the United
States through the 1867 Treaty.
438. In 1871, Congress discontinued the practice of treaty-making with Indian tribes, but
expressly provided that all previously-enacted treaties would remain in force. The
United States Constitution expressly recognizes treaties as “the supreme law of the
land.”
439. In 1889, Minnesota passed the “Act for the Relief and Civilization of the Chippewa
Indians in the State of Minnesota,” commonly known as the “Nelson Act.” It allowed the
President to create a Commission to “negotiate” with the Chippewa tribes in Minnesota
for the relinquishment of their title to reservation lands, with the exception of the White
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Earth and Red Lake Reservations. The Act was intended to relocate all the Anishinaabe
people in Minnesota to the White Earth Indian Reservation, and to expropriate the
vacated reservation land for sale to non-Indians. This Act did not reserve any
usufractory rights to the Indian tribes.
Insert: The entire 1889 Treaty is completely devoid of any language expressly
mentioning – much less abrogating – usufructuary rights. Similarly, the treaty contains
no language providing money for the abrogation of previously held rights. Accordingly,
the Red Lake Band’s usufructuary rights remain intact on the lands ceded to the United
States through the 1889 Treaty.
iv. The APR and Route Alternatives and Usufractory Rights
440. As set forth above, the only treaties in which Indian tribes retained usufractory
rights to property in the 1825, 1826, 1837, 1854, 1855, 1863 and 1889 Treaties. are the
1837 and 1854 Treaties. Accordingly, only the land ceded under those two treaties are
subject to usufractory rights claims by the tribes who were signatories to those two
treaties. Indian tribes did not retain usufractory rights in or to any of the other treatyceded territories.
441. RA-03AM is the only route or route alternative that crosses 1837, 1855, 1889
Treaty-ceded territory.
442. Existing Line 3, the APR, RA-06, RA-07, RA-08, and SA-04 do not cross the 1855,
1863 and the 1889 Treaty-ceded territories. 1837 Treaty-ceded territory. Therefore, any
usufractory rights retained by the tribes under the 1837 Treaty do not the 1855, 1863
and 1889 treaties apply to these routes.
443. Existing Line 3, RA-06, RA-07, and RA-08 do cross territory ceded under the 1854,
1855, 1863 and 1889 treaties. the 1854 Treaty located in Carlton County. The only
tribes that can arguably claim usufractory rights under these treaties the 1854 Treaty
are the Fond du Lac, Grand Portage, and Bois Forte Bands, Red Lake, Leech Lake,
White Earth and Mille Lacs Bands.
v. Tribal Easements and Rights of Way
444. The background about Indian Reservations, treaty-ceded territory, and
usufractuary rights is important to understand when reviewing the circumstances
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surrounding Applicant’s request to open a new pipeline corridor through Minnesota that
avoids Indian Reservations and certain treaty-ceded territories. It is also important to
understand when reviewing the various routes and the system alternatives in this case.
445. Existing Line 3 and five other of Enbridge’s pipelines (Lines 1, 2, 4, 13, and 67)
traverse both the Leech Lake and Fond du Lac Reservations. Existing Line 3 traverses
approximately 46 miles through the Leech Lake Reservation and approximately 11
miles through the Fond du Lac Reservation.
446. Under federal law, the U.S. Secretary of the Interior is empowered to grant rightsof-way over and across lands held in trust by the United States for Indian tribes,
communities, bands, or nations. The Secretary of the Interior, by and through the
Bureau of Indian Affairs (BIA), limits rights-of-way for oil and gas purposes through
Indian reservation lands to a term of 20 years. Indian tribes and the BIA can only grant
pipeline easements for a period of 20 years at a time. At the expiration of the 20-year
term, the easement must be renegotiated, preventing a perpetual easement over tribal
property. In addition, a utility cannot use eminent domain to acquire pipeline rights-ofway across federal Indian reservation lands.
447. To give Applicant the right to place and, thereafter, maintain Existing Line 3 (and
five other pipelines) on the Leech Lake and Fond du Lac Reservations, both Tribes had
to voluntarily execute a grant of easement for right-of-way to Applicant. An evaluation of
those easement agreements – and the current sentiment among tribes about pipelines
running through tribal property – shed light on why Applicant has chosen to pursue a
new route for Existing Line 3 outside of the Mainline corridor. It also brings into question
whether Applicant will be required to remove Existing Line 3 from the Reservations if the
Commission allows the line to be abandoned in-place, as proposed. Moreover, it begs
the question of what will happen in 2029 when the existing easements for these six
pipelines in the Mainline corridor expire.
448. Between 1950 and 1973, Applicant’s predecessor, Lakehead Pipeline Company
(Lakehead), constructed Line 1, Line 2, Existing Line 3, and Line 4 across the Fond du
Lac and Leech Lake Reservations.
449. Documentation of these easement agreements has been difficult to obtain from the
parties and only scant documents have been produced. From these documents, it
appears that, in 1954, Lakehead obtained its first easements from the Department of
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the Interior for the construction of Lakehead’s first two pipelines (Lines 1 and 2) across
the Fond du Lac and Leech Lake Reservations. The term of these easements was 20
years.
450. In approximately 1962, Lakehead requested additional right-of-way to install
another pipeline (Existing Line 3) on the two Reservations and an extension of the
previously existing easements. In furtherance of this agreement, the Tribal Executive
Committee executed a Resolution No. 6, agreeing to an additional right-of-way for
Existing Line 3 for a term of 50 years. Lakehead agreed to pay $6,400 for a 50-year
right-of-way across the two Reservations for the construction of Existing Line 3 and the
extension of the existing easements for the previous two pipelines (Lines 1 and 2). The
Department of Interior granted approval of the easements in approximately 1962 and
1963. The 50-year term of these easements would expire in approximately 2013.
451. Sometime after 1962, Lakehead constructed Line 4 across the two Reservations.
No information is in the record regarding the original easements obtained for Line 4.
452. In 2009, Applicant sought to construct two additional pipelines across the two
Reservations: Line 13, the Southern Lights diluent line (Line 13); and Line 67, the
Alberta Clipper Line (Line 67). To install these two new lines in the Mainline corridor
near existing Lines 1, 2, 3, and 4, Applicant needed to obtain new easements from the
two tribes. At this time, the existing easements for Lines 1, 2, 3, and 4 were close to
expiration. Therefore, Applicant engaged in negotiations with the tribes to purchase new
easements for Lines 13 and 67, and “renew” the existing easements for Lines 1, 2, 3,
and 4, thereby allowing all six lines to be included in one easement agreement, having
the same 20-year term.
453. To accomplish these goals, Applicant entered into settlement agreements with
both tribes. These settlement agreements are similar, but different; and both resulted in
easement agreements approved by the BIA.
a. Fond du Lac Easement Agreement
454. In its settlement agreement with Applicant (FDL Settlement Agreement), Fond du
Lac agreed to grant to Applicant a right-of-way easement for the “construction,
operation, maintenance, inspection, and repair activities (including pipe replacement if
required for safe and reliable operations) associated with the Existing Pipelines” (Lines
1, 2, 3, 4) and the two new pipelines (Lines 13 and 67). Thus, under the express terms
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of the FDL Settlement Agreement, Applicant is granted the right to replace Existing Line
3 within the right-of-way, which would include in-trench replacement, until 2029.
455. In compliance with the FDL Settlement Agreement, the Fond du Lac Reservation
Business Committee passed a resolution approving a 20-year right-of-way, with no
renewal, for the “Existing Pipelines” (Lines 1, 2, 3, 4) and for the new pipelines (Lines
13, and 67).
456. Under the FDL Settlement Agreement, Fond du Lac is required to cooperate and
assist in obtaining all required consents, approvals, and permits for the right-of-way
from the BIA. To that end, the Band requested a Grant of Easement for Right-of-Way
from the BIA consistent with the FDL Settlement Agreement. The BIA approved and
issued the Grant of Easement for Right-of-Way on December 11, 2009 (FDL
Easement). The FDL Easement conveyed to Applicant an easement for right-of-away
for the following purposes:
 Construction, operation and maintenance of new 36-inch diameter and 20-inch
diameter liquid petroleum pipelines on certain restricted and allotted lands
identified as “NEW” in EXHIBITS A-R, as well as the renewal of existing rightsof-way grants to provide for the continued operation and maintenance of 18inch, 26-inch, 34-inch [Existing Line 3], and 48-inch liquid petroleum pipelines
identified as ‘RENEWAL’; and


All existing, previously granted rights-of-way made to the Grantee [Applicant]
or its predecessor (Lakehead Pipelines) will expire with the grant of easement,
regardless of term remaining for previously granted rights-of-way.

457. The FDL Easement thus gave Applicant a new 20-year easement for Line 1, Line
2, Existing Line 3, and Line 4 across the Fond du Lac Reservation.
458. While the FDL Easement does not specifically mention replacement of the
pipelines like the FDL Settlement Agreement does, it is apparent that the purpose and
intent of the FDL Easement is to implement the terms of the FDL Settlement Agreement
and to convey to Applicant all of the property rights the tribe agreed to (and was paid
for) under the FDL Settlement Agreement. Thus, when read together, the FDL
Settlement Agreement, FDL Resolution, and FDL Easement allow Applicant to replace
Existing Line 3 in the easement area during the term of the easement (i.e., until 2029).
459. In exchange for the FDL Easement, Applicant agreed:
15



“to restore the land to its original condition, as far as is reasonably possible,
upon termination or revocation of this easement for any reason”;



“upon revocation or termination of the right-of-way, the applicant shall, so far
as is reasonably possible, restore the land to its original condition. The
determination of “reasonably possible” is subject to [the Secretary of
Interior’s] approval.

460. The FDL Easement further provides that:
This easement is subject to any prior valid existing right or adverse claim and is granted
for 20 years, and is granted in replacement of all existing rights-of-way currently held by
the GRANTEE [Applicant] so long as said easement shall actually be used for the
purposes specified; PROVIDED, that this right-of-way may be terminated in whole or in
part by the GRANTOR [BIA] for any of the following causes upon 30 days written
notice...:
1. Failure to comply with any term or condition of the Grant, or the applicable
regulations.
2. A non-use of the right-of-way for any consecutive two-year period (for the purposes
of which it was granted).
3. An abandonment of the right-of-way, as determined by the BIA.
461. When read together, the FDL Settlement Agreement, FDL Resolution, and FDL
Easement give to Applicant an easement for Lines 1, 2, Existing Line 3, Line 4, Line 13,
and Line 67 for 20 years from December 11, 2009.The easements will, thus, expire in
December 2029, unless earlier terminated by the BIA.
462. As set forth above, the FDL Easement gives the BIA a right to terminate the FDL
Easement before 2029 for breach of the parties’ agreement, non-use of the right-ofway, or abandonment of the right-of-way. Thus, if Existing Line 3 is abandoned in- place
or is no longer in use, it is possible that the BIA could declare the easement terminated
as it pertains to Existing Line 3.
463. Upon termination of the FDL Easement, Applicant is obligated to restore the land
to its “original condition,” if “reasonably possible.” Whether full restoration is “reasonably
possible” will be left to the sole discretion of the BIA, not Enbridge. Accordingly, upon
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the termination of the FDL Easement (either by BIA early termination or by natural
expiration), the BIA has the right to require Applicant to remove the pipe from the Fond
du Lac Reservation to restore the land to its original condition.
464. There are approximately 13.25 miles of Existing Line 3 on the Fond du Lac
Reservation.
b. Leech Lake Easement Agreements
465. Applicant reached similar agreements with the Leech Lake Band in 2009.
466. In May 2009, Leech Lake entered into a settlement agreement with Applicant (LL
Settlement Agreement) granting Applicant a “renewal” of its existing “right- of-way
license” for Lines 1, 2, 3, and 4, and issuance of a new “right-of-way license” for Lines
13 and 67. The term of the licenses was for 10 years with “the right to extend” the
leases for another 10 years. The LL Settlement Agreement expressly combined the
existing license for Lines 1, 2, 3, and 4; and the new license for Lines 13 and 67 into the
same 10-year term, automatically renewable for 10 additional years.
467. Unlike the FDL Settlement Agreement, the LL Settlement Agreement does not
specifically address replacement of the existing pipelines as part of the permitted uses
of the easement. Rather, the LL Settlement Agreement simply renews the existing
leases for Lines 1, 2, 3, and 4.
468. To effectuate the LL Settlement Agreement, the Leech Lake Reservation Business
Council passed Resolution 2009-122 declaring that it would “grant all necessary permits
and leases for a term of 10 years + 10 years” for the existing pipelines and the new
pipelines. Shortly thereafter, the Council passed Resolution 2009-170, which adopted
and incorporated all of the terms of the LL Settlement Agreement; and authorized the
Council to take such actions to assist Applicant in obtaining approvals from the BIA to
grant the property rights described in the LL Settlement Agreement.
469. On November 9, 2009, the BIA issued a Grant of Easement for Right-of- Way (LL
Easement) for the construction, operation, and maintenance of Lines 13 and 67, as well
as a renewal of existing rights-of-way for the continued operation and maintenance of
Lines 1, 2, 3, and 4. By the terms of the LL Easement, the renewal superseded the
previous grant of easement for Lines 1, 2, 3, and 4.
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470. The term of the LL Easement is 20 years from November 13, 2009 (not separate,
automatically renewable 10-year terms, as indicated in the LL Settlement Agreement).
Thus, as with Fond du Lac Reservation, Applicant holds a 20-year easement across the
Leech Lake Reservation for Lines 1, 2, 3, 4, 13, and 67. Both the LL Easement and the
FDL Easement expire in 2029.
471. The terms of the FDL Easement and LL Easement are nearly identical except for
the name of the tribe and the description of affected lands. In both easements, Applicant
agrees to restore the land to its original condition, as far as is reasonably possible, upon
termination or revocation of the easement. In addition, both easements authorize the
BIA to terminate the easements prior to expiration on the bases of breach, non-use, and
abandonment, as described more fully above.
472. Based upon the settlement agreements, resolutions, and easement agreements
between the two tribes and Applicant, it is clear that Applicant will need to renegotiate a
new easement for Lines 1, 2, 3, and 4, as well as Lines 13 and 67, before 2029 unless
Applicant intends to simply abandon all of those lines and install new ones in a new
corridor outside the Reservations, like Applicant is proposing for Existing Line 3. In other
words, regardless of what happens with Line 3 in these proceedings, by 2029, Applicant
will need to renew its pipeline easements with the Leech Lake and Fond du Lac Bands
to continue operating (and locating) five of its pipelines on the two Reservations.
473. Leech Lake has publicly expressed that it “will not allow any replacement of Line 3
whether in trench or alongside the current Line 3.” In addition, on November 27, 2017
(after the close of the evidentiary hearing), the Leech Lake Tribal Council passed
Resolution No. LD2018-073, which declares:


That the Leech Lake Tribal Council does hereby with today’s resolution proclaim
any attempt by any entity of the State of Minnesota to approve a route across the
Leech Lake Indian Reservation as an attack on tribal sovereignty; and



That the Leech Lake Tribal Council does hereby warn that any attempt to cross
the Leech Lake Indian Reservation will lead to conflict; and



That the Leech Lake Tribal Council will not approve a route across the Leech
Lake Indian Reservation.

474. While Leech Lake has expressed that it will not allow the placement of a new Line
3 through its Reservation, the Tribe does not have legal authority to prevent Applicant
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from continuing to operate and maintain Existing Line 3 within the Leech Lake
Reservation. The LL Easement gives Applicant full legal right to continue operating and
maintaining Existing Line 3 on the Reservation, along with Lines 1, 2, 4, 13, and 67,
until 2029.
c. Summary of Tribal Easements Findings
475. Given Leech Lake’s current position on Line 3, it is reasonable to assume that
Applicant may have difficulty renewing its current easement for the existing Lines 1, 2,
3, 4, 13, and 67 in the years leading up to 2029. Therefore, it is understandable why
Applicant would want to create a new corridor where it can obtain perpetual easements
from private landowners and avoid tribal lands altogether. It is also reasonably
foreseeable that Applicant will seek to re-route its existing lines outside of the Leech
Lake and Fond du Lac Reservations in the near future.
476. Because Applicant will need to seek renewal before 2029 of the existing
easements for five other lines currently traversing the Fond du Lac and Leech Lake
Reservations, Applicant could include the new Line 3 in that negotiation process. Given
this fact, and the fact that Applicant is arguably entitled to replace Line 3 under the
terms of the FDL Settlement Agreement, in-trench replacement of Line 3 is not an
impossibility.
477. If the Tribes will not agree to new easements by 2029, then Applicant will no longer
be able to operate its six lines through the Reservations after 2029. This is a risk that
Applicant assumed in 2009 when it installed two more pipelines through the
Reservations. Applicant’s ability or inability to obtain tribal approval for its pipelines is a
matter outside of the scope of this proceeding. Also, if Applicant is unable to procure a
renewal of its easements through the Leech Lake and Fond du Lac Reservations by
2029, six pipelines of the Mainline System located in Minnesota will no longer be able to
operate in their current locations. Therefore, Applicant has a much larger issue to
address with the tribes than just Existing Line 3.
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CONCLUSION
For the reasons stated above, the White Earth Band of Ojibwe requests that its
exceptions be incorporated into to the Administrative Law Judge’s recommended
findings of fact, conclusions of law and recommended decision in regards to Enbridge
Energy’s Application for a Certificate of Need and Routing Permit for the proposed Line
3 Project.

Respectfully submitted,
Dated: May 9, 2018

/s/ Joseph Plumer
Joseph Plumer
Attorney for the White Earth Band
9352 N Grace Lake Road SE
Bemidji, MN 56601
jplumer@paulbunyan.net
Telephone: (218) 556-3824
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